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It would be useful to look at European Council role in crisis management against the 
backdrop of a certain level of constitutional confusion generated by institutional 
evolution we have been witnessing over years. One feels also tempted to see the 
crisis management as a possible vehicle toward a new method of decision making. 
 
I. Current constitutional confusion 
 
Since the Maastricht Treaty practically no major transfer of powers between the 
institutions or levels of governance through a treaty change has taken place. 
Nevertheless, due to the multiple crises EU agenda has moved to new policy areas 
where neither the European Commission nor the European Court of Justice have a 
truly powerful role to play. At the same time, the European Council has become 
involved, beyond the Treaty framework, not only in setting policy objectives, building 
consensus and adopting binding conclusions, but also in interfering in legislative 
process.  
 
The authority of the European Council was established not through handling a well 
established strategic agenda but through the need of coping with upcoming 
challenges. Its involvement in European decision making was driven by external 
events and filling the vaguely designed competence space of this institution.  
 
The important question is why  the European Council President, the institutional 
architect of compromise building, first, under the Presidency of Herman van Rompuy, 
built its authority around issues related to economic governance in the euro area and, 
then, under Donald Tusk's Presidency has shifted its focus to foreign policy, security 
and migration while economic governance responsibility has been moved to the 
European Commission. 
 
It continues, however, not to be clear how the power is going to be shared between 
the two executive bodies in the area of foreign policy, where we have a multi hat high 
representative and the mix external action service and at the same time a visible role 
of big member states. It does not seem clear who will be the lead institution on 
migration long term crisis taking into account the current involvement of the 
Commission, European Council and Council. One can say that, today, the 
intergovernmental policy coordination is handled by: European Council, Council, 
Commission, Euro group, Ecofin, Foreign Affairs Council. At the same time, national 
parliaments through green card initiative try to enter the decision making territory 
beyond their role in early warning mechanism on subsidiarity. 
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One can go as far as saying that as the institutional rebalancing which takes place 
has been accidentally shaped, it is highly probable that in the nearest future we will 
cope with issues where again competences and responsibilities might be accidentally 
moved around. 
 
One can assume that back in 2013, when the four presidents' report on EMU was 
presented, the Commission was too weak, so the economic governance related 
strategic issues were handled by the President of the Council. Now, the president of 
the Council comes from outside the euro area, so the economic governance goes 
back to the Commission. It could be seen as a step towards moving away from 
intergovernmental governance of the euro zone but it is not unlikely that next 
President of the European Council could come from euro zone member and claim the 
responsibility for this area of policy management.  
 
The major line of competence separation that matters here and requires clarification, 
is the one between the Commission and the European Council, two executive bodies 
of the Union. 
 
On the top of this lack of clarity comes the controversial question on how European 
institutions should provide their service to a divided Europe. It adds to the institutional 
puzzle another important dimension. 
 
Several factors are behind this institutional confusion, to a certain extend linked to 
the wave of new intergovernmentalism which exploits the option of international 
agreements between member states on important new policy areas and policy 
instruments. 
 
Among those factors one could see the fact that crisis hit in the areas where 
community competencies do not exist, but also lack of adequate legal basis in the 
areas requiring policy responses, unanimity in decision making or, indeed, weak 
Commission.  
 
In the context of this institutional shift towards growing role of European Council and 
the policy coordination as a method of European crisis management, the question 
arises whether Europe can achieve its objectives in many fundamental areas and 
specifically under crisis conditions simply through a policy coordination. This implies 
that European objectives are identified through a consensus around national 
priorities and interests and achieved through coordination of national policy 
resources.  
 
Democratic legitimation of decision making brings additional dimension to this 
institutional spontaneous sharing of competences which generates a certain level of 
institutional confusion.  
 
Heads of state and government are accountable to national parliaments on national 
issues. Unlike in the case of the European Commission, the European Parliament 
has no prerogatives to hold them to account where  they make decisions as national 
leaders within the European Council framework. That implies that the European 
Parliament does not provide accountability to decision made at European level which 
affect European citizens represented by members of the European Parliament.  
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We can also see that the Juncker Commission is sending strong messages in its new 
narrative positioning itself as a policy coordinating institution. It presents itself as 
more political, not only verbally but also in action. It wants to strike a new balance 
between legislation effort and policy implementation and coordination, increasing the 
role of the latter. It wants to be more nationally involved looking for legitimation by 
national parliaments and it also has a structure which can be a first step toward a 
small Commission. It is worth admitting in this context that it has acquired through 
crisis related legislation new  executive competences. 
 
 
II. Concerns in the European Parliament 
 
The European Parliament is concerned by the current institutional evolution.  
 
The institutional change in the decision making of the Union is largely happening 
through practice, outside the Treaty path. The question which is a major concern for 
the Parliament is whether this unprecedented coordination effort through 
intergovernmental channels with the leading role of the European Council provides 
for a sufficiently effective policy making mechanism and delivers results. Can, indeed, 
decisions of huge relevance for Europe's common interest be taken through the 
mechanism of coordination? 
 
Can the European Union implement policies on fiscal union, migration or in the area 
of foreign and defence policies through the use of decentralized resources while 
national leadership remains often under strong impact of radical parties, anti 
European sentiments, showing reduced capacities when it comes to pro-European 
thinking and less capacity to deliver on European obligations. It is, in reality a 
question about the absence of community method in areas of policy making which 
have grown in relevance and require European solutions.  
 
When decision making is based on coordination, permanent consensus building is 
needed and that is why the European Council is important. But it does not deliver on 
commitments made.   
 
For the European Parliament, it is not only the question of whether the President of 
the European Council comes after or, indeed, before the European Council meeting 
to have an exchange with the European Parliament. It is the entire institutional set up 
that matters. It is about the institutional efficiency, democratic legitimacy and equality 
of service. The authority of the European Council built through involvement in crisis 
management cannot be decoupled from its normal functioning.  
 
With growing role of the European Council in policy coordination, the question on 
democratic accountability becomes legitimate. National parliaments with few 
exceptions, where such mechanism exist, do not have accountability control over the 
European Council or heads of state and government, when they participate in 
European decision making. Additionally, the sherpas system normally used to 
prepare the European Council decisions, replacing the role of General Affairs 
Council, is rather opaque. EP is ex post informed by the President of the European 
Council on the agenda issues and decisions. It has, however, no impact on European 
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Council agenda which is shaped often on ad hoc basis by events. The challenge of 
democratic legitimacy in the new situation in European decision making does exist. 
 
 
III. Where does the new institutional practice take us to?  
 
Looking at how the European Council copes with the crisis management, it is legitimate 
to ask why the change does not happen on the basis of the community method, why it is 
the European Council that has taken over this territory.  
 
It is not at all clear what was first: the decision not to move towards European legislation 
in those areas and thus making the European coordination of national policies the 
decision making method or it is lack of consensus and difficulties in reaching it in many 
new areas which has not allowed for legislative decision making. As a result, an 
unprecedented effort of coordination involving the Council at all levels and the European 
Council becomes the only way forward. 
 
Unlike before the Maastricht Treaty, when European integration had been built through 
legislative European decision making, last two decades moved the EU towards a lot of 
non legislative decision making. There are further moves in this direction, reflected also 
in the narrative of Juncker Commission, to a large extent responsive to Brexit threat as 
well as in the Institutional Agreement on Better Law Making. This of course expands the 
space for a growing role of the Council and the European Council. 
 
In this context, the shift in the Commission narrative away from the focus on legislation 
towards coordination, implementation, non legislative decision making might be also a 
sign of fight for its role in the new method. Is indeed a new method emerging? Is a novel 
practice of decision making being developed with an increased role of a non community 
method? 
 
I assume that while in this context the Council would stick to the notion of 
intergovernmentalism as a decision making method, the Commission would rather take 
the Union's method from Ms Merkel speech in Bruges as a label. The nuances would 
matter. The existence of Union's legal identity is facilitating this shift. Giving legal identity 
to the euro zone could shift the coordination  power in EMU governance to the 
Commission. 
 
The institutional solution would be to merge eventually the Commission and the 
European Council  Presidents' functions. Treaty change might be needed if we accept 
that not only commissioners should respect the Treaty based principle of independence, 
but also the President of the Commission.   
 
There are risks related to this new intergovernmentalism based not on the treaty but on 
agreements within the international law framework. 
 
While the need of developing new areas of European policy making is a fact of life, at the 
same time there is a lack of consensus with regard to doing it through Treaty change. 
This is often due to the method of Treaty making which requires unanimity. To avoid 
problems with Treaty change, this new intergovernmentalism becomes a new legal path 
for the deepening of integration. That is why new technology for Treaty making is 
needed. It can be similar to the one already tested for the ESM and Fiscal Compact. 
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The Union is in a sort of transition period when it comes to institutional framework. 
We have to move from rules to institutions, from coordination to joint decision, rethink as 
well the double legitimacy framework. The question is whether we can afford an 
institutional coexistence of legislation based integration and integration based on policy 
coordination of decentralized national resources, both legal and material, aiming at 
achieving common European objectives, the first option being the domain of the 
Commission and the second of the European Council. 


