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I wish to, first, say a few words on the main challenges we are facing as regards 

Brexit and financial services. 

 

Many and meaningful facts related to Brexit have happened over the past two 

weeks. The European Commission published the legal text of the withdrawal 

agreement, including transition arrangements. We heard the speech of Ms May 

last Friday and the speech of Phillip Hammond on the financial sector 

yesterday. Also, yesterday, the president of the European Council presented 

during his press conference in Luxembourg a draft of the future relationship 

framework. The European Parliament prepared its fourth resolution on Brexit, 

focusing on the future relationship. It will be voted next week in Strasbourg.         

 

Mr Hammond’s speech admits that there are many legitimate concerns 

regarding the financial sector: about the policing of rules once the UK and the 

EU are separate jurisdictions, about the legal framework for regulatory and 

supervisory cooperation, about the implications for financial stability and Euro 

area monetary policy.  

 

We all know there will be consequences of Brexit for the financial services 

markets. 

 

By definition, the UK will no longer be bound by EU law and passporting will 

not be continued.  

 

The UK will be a third country regarding financial products and will lose rights 

of home country regarding control.  

 

UK supervisory authorities will no longer participate in decisions of EU 

supervisors.  
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As regards the very concrete implications of Brexit, I would like to encourage 

you to read the notices that the European Commission and, more specifically, its 

Brexit Preparedness Group has put on its website explaining what it means that 

UK will become a third country in many areas of financial services. 

 

It is currently estimated that around 20-25% of the financial services provided 

in the UK rely on the EU market, a figure which of course varies depending on 

the sector.  

 

Differentiated impact of Brexit on different sectors will be most likely the fact 

of life. It depends on infrastructure, markets, liquidity. But everywhere, I 

believe, preparedness will be key. 

 

What makes me optimistic is that the financial sector by definition is adaptable, 

mobile, flexible, prepared to live with risk. 

 

Future relations will continue to be for a while not clear, it will take some time 

for legal certainty to become a reality but as you could see in the last days, we 

have started to define the future even if at this stage there are rather large 

difference.  

 

But let me emphasize that for EU there is no reason in my view for not 

maintaining close relations with what we call London but I hope we share the 

view that we have to reduce the risk of systemic risk.  

 

There are clear and specific risks from Brexit. The biggest concerns relate to 

CCPs: with Brexit, there is a risk that UK CCPs will lose access to EU members 

and clients and that EU members and clients will lose access to the CCPs they 

need in order to net their transactions. This will likely result in higher cost of 

clearing. CCPs should work on that issue. 

 

And we probably also agree that there are risks from Brexit in the area of 

trading as well, with British trading venues no longer being able to serve EU 

clients and EU firms no longer able to conduct their trades through UK venues. 

Similarly, this might result in higher cost of trading.   

 

A big chunk of responsibility in mitigating these risks lies with the firms, with 

their contingency planning and preparedness for Brexit. 

 

There are contingency plans that are required from financial market participants 

by supervisors. In this regards, not all firms are at the same level of 

preparedness, with large US firms being the best prepared and small firms in 

general lagging behind. 
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What we can expect is that this contingency planning can involve different 

decisions on relocation of activities, application for new licences or for the 

extension of existing licences, because branches from UK market entities will 

be branches of a third country, or adjustment of booking models.  

 

So, I would say, Commission and all of us, legislators, institutions and 

authorities have to do our job, but I would urge you to prepare for frictions 

which might emerge if there is no agreement on withdrawal which would mean 

no agreement on transition. It is in nobody’s interest and we do everything to 

avoid this scenario. But it is not excluded. So preparations are essential.  

Still, as I said before, your industry often operates in an uncertain or at least 

moving environment. 

 

We need awareness raising and action by supervisors and we need to avoid 

regulatory arbitrage and empty shelves. 

 

And, as regards preparedness it is crucial to say that any transition period should 

be used to the fullest extent. Transition will be useless if it is seen as two more 

years for firms to do nothing. We have to remember that contingency planning 

is crucial even if transition is a status quo. 

 

Then, a more specific challenge will relate to adapting our legal and supervisory 

framework to the new situation created by Brexit. This means reflecting on the 

future relationship between the UK and the EU as well as making targeted 

changes to our legislation when needs be. 

 

The transition will mean the prolongation of the existing acquis. So I do not 

expect anything in the transition part of the withdrawal agreement on the 

financial sector. UK firms will keep passporting rights and a level playing field 

will be maintained. However, there will be no participation of UK authorities in 

EU institutions. They will maybe be able to be present on a case by case basis 

on issues referring to the UK. 

 

The debate on the future relationship is in its early stage, but many elements of 

it are on the table. Of course, the British red lines have left a limited scope for 

possible options.  

  

As a result, the future framework for the relationship between the EU and the 

UK will most likely be a trade agreement. I would expect only some horizontal 

issues related to financial services to be addressed in this agreement. Free trade 

framework is not sufficient as a framework for financial services. 
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Chancellor Hammond asked why, if financial services could be included in a 

deal with the US and Canada, the same could not be done with the UK. But, 

actually, with the US, this was not done, and in CETA there is only a small 

chapter on financial services, dealing mostly with establishment and with the 

mechanism of prudential carve out. 

 

When we look at how much of our financial cooperation can be covered by the 

free trade framework we have to remember that the EU framework for financial 

services is about the single market, integrated, providing financial stability, 

protecting consumers, providing a level playing field, deeply regulated, based 

on single rulebook and strictly supervised, with crucial role of European 

supervisors promoting convergence.  

All that does not come within a free trade framework. 

 

Then we will need to address the organisation of regulatory cooperation. Here 

again we have the CETA and US models. And, as you can imagine EU will 

keep its regulatory autonomy. So, the most probable is that some form of 

platform for EU and UK regulators to meet and discuss will be established. 

 

And then we will most likely have to agree on a mechanism on which the future 

relationship will rely which is equivalence. This system already works. And I 

find it rational to use it for the future relationship between the UK and EU.  

 

If we consider that there is a high probability that the future relationship 

between the EU and UK will be based on equivalence, then having the UK 

staying close to EU rules in order to be deemed equivalent and retain access to 

the single market once passporting is gone seems a reasonable approach. 

 

However, there are a few weaknesses to equivalence. Equivalence can be 

recognized only in some areas, which are envisaged in the European legislation. 

It is not horizontal. 

 

The decision by the European Commission to grant equivalence to a third 

country is an arbitrary, unilateral decision, proportionate, which can be easily 

withdrawn. It is always risk based, case by case. Then, once equivalence is 

granted, individual entities have to be registered and there is a memorandum of 

understanding as a mechanism for cooperation. 

 

A last, distinct, issue is that under some pieces of legislation equivalence, once 

it is granted, implies a lot of reliance on third country supervisors for the 

supervision of third country entities. That might not be appropriate to a context 

in which a large country such as the UK will be outside but will clearly remain a 
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major partner for our providers of financial services and in which, consequently, 

the actions taken in the UK will keep affecting EU markets. 

 

So, equivalence, we know, has its flaws.  

To make equivalence a fit basis for the future relationship with the EU and UK, 

we need some update of the third country provisions in the relevant pieces of 

legislation. 

I trust the Commission works on that, hopefully looking into every piece of 

legislation where equivalence provisions might need to be updated.  

 

There are also talks of horizontal solutions for equivalence.  

 

There are some variants to what is suggested but the basic features of the 

proposals we hear is that the EU and the UK would mutually recognise each 

other’s framework. Ongoing compliance with the conditions for obtaining 

recognition would be monitored and recognition would be maintained as long 

the conditions are met. The basis for granting recognition and assessing if the 

conditions for maintaining it are still met would be some agreed outcomes, 

meaning recognition would be granted and maintained if and as long as the 

outcomes of the EU and UK legislation are the same. The basis for granting and 

maintaining recognition could also be international standards. Then, there 

would be a framework for settling any disputes arising in the system.  

 

As tempting as it might sound conceptually, such ideas raise concerns in at least 

two areas. 

 

The first and main one is the question of what we really use to monitor 

divergence.  

We do not know what a satisfactory yardstick should be. If we agree in advance 

on the common outcomes to use in order to grant and maintain equivalence this 

might make the system very inflexible for both parties. The agreed outcomes 

might become at some point obsolete or no longer suited to an emerging new 

situation, so we need at least ways to review them.  

If, instead or as a complement, we use international standards as an equivalence 

test, then there is another set of potential problems.  

Those standards do not exist in all areas, and certainly are not at the same level 

of detail in all areas.  

They are also typically and on purpose broad enough to leave a wide scope for 

divergence.  

They are in addition minimum standards, which creates a problem to assess 

whether the EU and a third country diverge in areas where the Union has gone 

further than international standards.  
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Also, we all would like the assessment of whether or not divergence has 

occurred and recognition can be granted or maintained to be a technical 

assessment.  

The issue there is that in practice, the vaguer the rules used as a basis for the 

assessment, the higher the risk that the assessment will have some element of 

subjectivity in it. It is not a problem per se, but is a reminder of the need to have 

very clear rules.   

 A last point is that choosing international standards in order to assess 

regulatory convergence or divergence would give a lot of weight to such 

standards and make them particularly constraining for the Union. And the 

Union has a limited power to shape international standards.  

    

The second area of concern relates to the effectiveness of the system to be set 

up in order to monitor convergence and possibly settle disputes.  

 

From EU history, we know only too well how difficult it is to create supervisory 

convergence within the Union, while there are EU level supervisory authorities 

and a common rulebook, so this does not augur well for a multilateral system.   

 

A more specific concern in that regard is that procedures for dispute handling 

and possible withdrawal of recognition might be too lengthy for any party to 

take effective action. It might take a lot of time to withdraw equivalence in case 

divergence arise and become too wide, and this might not enable a party to react 

to a threat to financial stability caused by a regulatory divergence.. 

 

My CCP supervision report is, actually, the first case we encounter of a 

proposal amending a regulation in order to prepare for the post-Brexit context, 

the investment firms proposal having been delivered some months later.   

 

It deals with one of the main concerns related to Brexit: the potential loss of 

control of the EU over financial markets infrastructures that take actions having 

a systemic impact on the financial markets of the Union. 

 

The main concerns as regards third country CCP has been for me the denial of 

recognition procedure, which left a lot of discretion to ESMA and to the 

Commission. It should be a last resort.  

 

I made the decision less discretionary and more fact-based by introducing in the 

level 1 text additional criteria for ESMA and the central bank of issue to 

consider in their analysis of whether or not the Commission should deny 

recognition. I also wanted to take into account the possible disruptive effects of 

a decision to deny recognition to a CCP and leave possibility for CCPs or for 

the authorities to take measures to address those disruptions. I accordingly 
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proposed in my draft report the possibility for the Commission to introduce, 

when adopting its implementing act denying recognition, a possibility to insert 

some elements designed to mitigate the impact of the decision to deny 

recognition. 

 

A second issue was the comparable compliance mechanism. This provision in 

the Commission proposal would allow a third country Tier 2 CCP to ask ESMA 

to check whether the requirement imposed on that CCP to comply with EMIR 

might be satisfied, in some areas, by compliance with some third country 

requirements that already apply to the CCP and might achieve the same 

outcome as EMIR. I am convinced that this system has a huge potential and can 

be very useful in helping avoid duplicative requirements and conflicts of law. I 

refined this mechanism in my draft report and want to design the corresponding 

provisions in the best possible way so as best to reap the potential benefits of 

the system.   

 

A third issue was the treatment of existing recognition decisions. There are 

already 32 CCPs recognised, from many different jurisdictions. They have been 

recognised under a system which is going to change. So we need to make sure 

we have a smooth transition from the current system to our new framework and 

that there are no disruptions for those CCPs that have already been lawfully 

recognised. In this spirit, I lengthened the period left to ESMA to proceed to the 

tiering of CCPs. Also we have different authorities involved in the equivalence 

in recognition; the Commission checks the jurisdiction and grants equivalence, 

then ESMA checks and recognises individual CCPs from the equivalent 

jurisdictions. ESMA and the Commission should not have inconsistent 

assessments, otherwise they will create uncertainty. This is why I introduced a 

provision stating that there should be consistency between the assessment made 

by the Commission when assessing the jurisdiction and granting equivalence 

and ESMA when assessing a CCP and recognising it and/or ruling on 

comparable compliance 

 

A fourth and very important topic is the role of the central bank of issue.  

 

In the Commission proposal, central banks of issue are involved in two ways. 

There is first a list of areas for which, when ESMA amends a decision of a 

national competent authority in the EU or takes a supervisory decision in 

respect to a third country CCP, it needs the binding consent of the central bank. 

This list is almost identical for EU and third country CCPs (the only difference 

is that supervisory decisions regarding margin models are subject to the binding 

consent of the central bank for third country CCPs and not for EU CCPs) and 

seems appropriate.  



 

8 

 

Then there is a provision which is specific to third country CCPs and states that, 

for a Tier 2 CCP to be recognised, the relevant central bank of issue has to 

certify that the CCP complies with “any additional requirements” that the 

central bank deems necessary. This leaves a lot of discretion for the central bank 

and a lot of uncertainty for the CCP. It also leaves uncertainty for the third 

country authorities because they have no way of ensuring requirements imposed 

by the central bank would not run contrary to their own framework.  I therefore 

limited in my draft report this discretion for central banks. I proposed a non-

exhaustive list of requirements that a central bank of issue might wish to impose 

in order to safeguard financial stability and the proper transmission of monetary 

policy.  

 

A last problem is the procedure used to involve central banks. Binding consent 

ensures central banks will have a say and not be outvoted but it creates 

problems in case ESMA and the central bank of issue disagree on their 

assessment of a decision of a national authority. There is no way of creating a 

dispute settlement process because we have an institution (the central bank) that 

would be opposed to an agency (ESMA).  A good way forward would be to 

establish a comply or explain system, in which the central bank of issue makes 

proposals to ESMA and, if the proposals of the central bank are not followed by 

ESMA, ESMA’s decision should be justified in writing to the central bank. This 

system would give a particular weight to the opinion of the central bank but 

assign the ultimate responsibility clearly to ESMA and avoid deadlocks.   

 


