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The changes brought forward to EMIR by the Commission are going in 

two directions: a more European approach to the supervision of EU 

CCPs and a broader scope of powers of ESMA over recognised third 

country CCPs, depending on the systemic importance of the CCP 
concerned for the EU markets, applying a proportionate approach.     

I support the general direction of travel on those two points.  

However, I would like to mention several issues on which I propose 

changes to the Commission proposal.   

As regards the procedure for the denial of recognition of a third country 

CCP, it is an insurance mechanism in case things go wrong. It is positive 
that there is in the Commission proposal a possibility for ESMA and the 

central bank of issue to flag a CCP as too systemic for the Union in 

order to be recognised and a possibility for the Commission to adopt an 

implementing act denying recognition to that CCP.  

 

However, the initial system proposed by the Commission did not provide 
clear criteria framing how the decision to deny recognition to a third 

country CCP should be made. This made the system very discretionary. 

It did not give much of an insurance that the decision would be taken 

following a reasoned analysis and that it would be evidence-based.  

I believe we need the system to be credible and evidence-based so that 

it is a credible option in case of problems and so that relocation decision 
does not end up harming EU members and clients more than benefitting 

them.     

 

This is why I have introduced a requirement for a cost-benefit analysis of 

denying recognition.  So, I listed additional elements to be considered by 

the central bank and ESMA in their analysis. Those elements would be 
for instance the substitutability of the clearing services concerned by the 

denial of recognition and the characteristics of the transactions cleared 

by the CCP, that is, whether the transactions cleared by the CCP are 

repos, which are liquidity-intensive and linked to monetary policy 

transmission, or whether they are other types of transactions.  



Then, even when taken on a rational basis, decisions to deny 

recognition to a third country CCP might be disruptive in a way and to an 

extent we do not exactly know yet.  
This is why I propose to leave to the Commission, when adopting its 

implementing act, a possibility to insert some elements designed to 

mitigate the impact of the decision to deny recognition. Those mitigating 

elements could be an adaptation period for clients and members, with 

measures to be taken during the adaptation period in order to limit the 

impact of the denial of recognition. Also, the Commission when adopting 
the implementing act will need to reflect on the way of treating existing 

contracts, which we know would be the most problematic point in case a 

decision to deny recognition is taken.  

 

Last but not least, I propose that recognition could be denied only for a 

clearing service of the third country CCP and not for the whole CCP. 
This would be a way of making the decision to deny recognition more 

proportionate, focused on the services that are systemic or problematic, 

and it would be in line with the procedure for granting or withdrawing 

authorisation because, under EMIR, authorisation is granted or 

withdrawn per clearing service.   

 
My second point of clear departure from the proposal has been on the 

issue of the internal organisation of ESMA for supervision.   

The Executive Session proposed by the Commission would be a new 

ESMA body, in charge of supervising both EU and third country CCPs, 

that would rank alongside the Board of Supervisors and the current 

Management Board.  
 

The Executive Session would have its own chair and be completely 

independent from the rest of the internal structure of ESMA. 

This was not the best way to go. We need a structure that would not be 

completely independent from the rest of ESMA, that would be linked to 

the rest of ESMA and allow some discussions and cross fertilisation 
within ESMA  

The best way of achieving this would be to have members sitting both on 

the CCP executive session and on one of the other configurations of 

ESMA. However, we are now reviewing the organisation of ESMA and 

therefore cannot use this type of solution before we know the outcome of 

the ESAs review, which will be way too late for us to progress on that file 
as swiftly as we need.  

Therefore, what I propose is an internal committee of ESMA that would 

be given all the responsibilities related to the supervision of CCPs, both 

EU and third country ones.    



 

This solution can work and remain in place independently from the 

review of the ESAs, because it is based on an existing provision of the 
ESMA Regulation, Article 41, that allows to create internal committees 

for specific issues.  This allows us to keep the EMIR file separate from 

the review of the ESAs.  

 

Then, in order to ensure the link between the new committee and the 

rest of the structure of ESMA, I propose that the committee be preparing  
decisions for adoption by the Board  of Supervisors and that, as in the 

SSM, decisions would be adopted unless the Board object’s to them.  

 

As regards the rest, the internal committee has almost the same 

composition and the same powers as the Executive Session proposed 

by the Commission.  
Crucially, it will still exercise its powers both over EU CCPs and over 

third country CCPs.   

The committee will actually have more powers than the Executive 

Session because I made two technical additions to the powers of the 

executive session when designing the committee: the committee would 

be in charge of the tasks aimed at preventing duplication of laws and 
conflicts of laws and be receiving relevant information when the member 

of a CCP defaults. 

 

Then, there are a series of issues on which I think the final report will 

benefit from further debates and reflections among ourselves.  

 
I would like to mention the three most important of those topics here.  

One is clearly the role of the central bank of issue in the supervision of 

CCPs.  

It is clear that central banks have to be involved in some specific 

situations where the actions of CCPs have an impact on monetary policy 

and also in emergency situations, but the challenge is to define those 
situations and to find the right procedure to involve central banks.  

On that, I would say that although the scope of powers of the central 

banks seems to have been quite well identified in the Commission 

proposal, we still would benefit from further and clearer framing of the 

powers of the central bank and of clearly understanding when and how 

central banks shall be involved in the supervision of CCPs. It seems that 
the real concern of central banks is really to be involved in emergency 

situations, when there is market turmoil but before a CCP is failing or 

likely to fail. This requires further reflection on what emergency 



situations mean and the necessary flexibility that emergency powers 

would entail.  

Also, the binding consent procedure creates problems due to the 
absence of dispute settlement mechanism when the central bank of 

issue and ESMA disagree on their assessment of a draft decision 

prepared by a national authority. There is no easy way to solve this 

issue, given in particular the difference of status between an EU 

institution (ECB) and an EU agency (ESMA).  We can put a lot of 

specifications concerning the need for ESMA and the central bank to 
cooperate, but there might need to be fast decisions and one authority 

being clearly in charge in emergency situations.   

Here, I would see the merits of a comply or explain mechanism in which 

when ESMA does not follow the opinion of the central bank, this shall be 

justified.   

 
The second broad area in which further reflection is needed concerns 

the transition to the new third country regime.  

We have had equivalence decisions adopted under the previous regime 

with around 15 jurisdictions and further to those decisions, 32 CCPs 

have been recognised. Equivalence decisions will not change. However, 

there will be a transition, because ESMA will need to look at recognised 
CCPs and see in which category they will fall. This will require enough 

time and clever proceeding by ESMA in order to minimise the disruptive 

nature of the process.      

 

The last area to mention is this of supervisory cooperation. This goes 

beyond the scope of this report but we need to create the condition for 
good cooperation between ESMA and the central banks of issue and 

between ESMA and third country regulators. This will require good and 

comprehensive memoranda of understanding and good protocols and 

also a building of good working relationships on a day-to-day basis.  

However, we can try in this regulation to build as much as possible a 

basis for this  good supervisory cooperation, keeping always in mind that 
what works in quiet times might not work that well in emergency 

situations where swift decision is needed.      

 

Let me conclude by mentioning  a very last issue which is very important 

to me.   

There is one thing I want to make clear since the beginning: I want to 
find the same institutional solution, the same governance structure, for 

the supervision of all CCPs, whether EU CCPs or domestic CCPs.                     

I want the same approach in order to take advantages of synergies 

between EU and third country supervision: if we build up additional 



competences and resources at ESMA we should also put them to use 

for EU CCPs.  

Then, a common approach is also important if we want ESMA to be a 
credible supervisor. The credibility of ESMA as a supervisor of third-

country CCPs would be reinforced if we grant them more supervisory 

powers over EU CCPs. Third countries would perceive ESMA to be less 

of a supervisor than themselves. 

And finally if we make different choices regarding the governance of EU 

and third country CCPs, we split the text, we will need to reopen or 
repeat the same issues. This increases the risks of potential 

inconsistencies, misalignments, and would increase the risk of 

unnecessary complexity in the final structure. 
 


